STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
JOANNE VWH TAKER MCSHANE
Petitioner,
Case No. 01-4449

VS.

BREVARD COUNTY SHERI FF' S
OFFI CE

Respondent .

N N N N N N N N N N N

RECOVMENDED ORDER

This cause canme before Daniel M Kilbride, Adm nistrative
Law Judge, Division of Adm nistrative Hearings, upon the
Stipul ated Facts, proposed Concl usions of Law and Menoranda of
Law subm tted by the parties in Tallahassee, Florida.

APPEARANCES

For Petitioner: WIlliam R Among, Esquire
Am ong & Am ong, P. A
500 Northeast Fourth Street
Second Fl oor
Fort Lauderdale, Florida 33301-1154

For Respondent: Keith C. Tischler, Esquire
Power s, Quaschnick, et. al.
1669 Mahan Center Boul evard
Post O fice Box 12186
Tal | ahassee, Florida 32317-2186



STATEMENT OF THE | SSUE

Whet her the Florida Comm ssion on Human Rel ati ons (FCHR)
properly issued a Determ nation: No Jurisdiction, on Cctober 1,
2001, relating to Petitioner's two-count Charge of
Di scrimnation dated April 30, 1999.

PRELI M NARY STATEMENT

On or about May 4, 1999, Petitioner filed a Charge of
Discrimnation with FCHR directed agai nst Respondent, which
denied the allegations. On October 1, 2001, FCHR issued a
Determ nation: No Jurisdiction and advised Petitioner that she
had 35 days to file a Petition for Relief in order to chall enge
FCHR s determination. Petitioner tinely filed her Petition for
Relief, and this matter was referred to the D vision of
Admi ni strative Hearings (DOAH) for a formal hearing.

On February 15, 2002, the undersigned Adm nistrative Law
Judge issued a Recormended Order of Dismssal to which the
Respondent tinmely filed exceptions. On Novenber 8, 2002, FCHR
entered an Order Renmanding Petition for Relief froman Unl awf ul
Enpl oynent Practice, and this case was re-opened.

Foll owi ng a case nmanagenent conference, the parties agreed
to submt stipulated findings of fact, followed by nenoranda of
| aw and proposed conclusions of lawin lieu of a formal hearing.
On Decenber 20, 2002, the parties submitted the Stipul ated Facts

of Petitioner and Respondent. Followi ng the granting of a



Motion for Extension of Tine, the parties submitted their
proposal s on January 9 and 10, 2003, respectively. Al
subm ttals have been given careful consideration in the
preparation of this Reconmended Order.

FI NDI NGS OF FACT

1. Joanne McShane, Petitioner, was enployed with the
Brevard County Sheriff's O fice, Respondent, from October 1981
to Decenber 1982.

2. After Petitioner's enploynent with Respondent was
term nated, Petitioner filed a conplaint with FCHR and the
United States Equal Enploynment Qpportunity Comm ssion ( EECC)
al | egi ng di sparate treatnent based upon her gender, anong ot her
things. Thereafter, Petitioner brought a civil action based on
her charges in the United States District Court for the Mddle
District of Florida, and the parties to that action settled
Petitioner's lawsuit in 1986.

3. On or about April 30, 1999, Petitioner executed a
Charge of Discrimnation that was filed on or about May 4, 1999,
with FCHR It provides in pertinent part:

| was retaliated agai nst by ny forner

enpl oyer Brevard County Sheriff's O fice

(BCSO at | east between the nonths of

Oct ober 19, 1998 and March 4, 1999, because

of nmy prior Title VIl lawsuit against them
The BCSO provi ded m sl eadi ng,

derogatory and sonme false information,
defanm ng ne, to my nost recent enpl oyer



which resulted in ny being discrimnated
agai nst by ny nost recent enpl oyer

| determ ned subsequently that the BSCO
provi ded not only a bad reference, but also,
provi ded i nformati on which was m sl eadi ng,
fal se and coul d not be considered part of
any personnel file, nor any public record.

| have been retaliated agai nst and def aned
by Brevard County Sheriff's Ofice for ny
participation in a Title VII |lawsuit agai nst
t hem years ago, in violation of

applicable state statutes .

4. Respondent deni ed sonme of Petitioner's allegations
contained in the Charge of Discrimnation and filed affirmative
def enses to others.

5. On or about Cctober 1, 2001, FCHR issued a Notice of
Determ nation: No Jurisdiction finding that it did not possess
jurisdiction over the clains of Petitioner as set forth in her
charge. The Notice of Determ nation specifically stated that
"[since] the Comm ssion |lacks jurisdiction over the Conpl aint of
Di scrimnation, the determnation will not address the nerits of
the all egations contained in the conplaint.” The Notice of
Determ nation instructed Petitioner that a Request for
Hearing/Petition for Relief "nust be filed within 35 days of
mai ling of this notice." It prescribed, through enclosing a
Petition for Relief form what the contents needed to be.

Nei ther the Determ nation: No Jurisdiction, nor the Notice of

Det erm nati on advi sed Petitioner that she had the right to bring

a civil action in federal or circuit court or any other rights.



Thus, Petitioner, acting pro se, filed a Request for
Hearing/ Petition for Relief that sought review of the nerits as
well as the threshold issue of jurisdiction.

6. On or about January 15, 2002, through counsel who had
recently appeared, Petitioner filed a Suggestion of Absence of
Jurisdiction, arguing that the Florida Cvil R ghts Act (FCRA)
provided two, and only two, circunstances under which a
conpl ai nant who has filed an adm ni strative charge of
discrimnation with FCHR either can or nust proceed
adm ni stratively by electing a hearing before DOAHE One, "[i]n
the event that the comm ssion determnes that there is
reasonabl e cause to believe that a discrimnatory practice has
occurred," Section 760.11(4), Florida Statutes, the conpl ai nant
"may" request a DOAH hearing in lieu of filing a civil action,
in which case the election of renedies is irreversible; and Two,
"[1]f the conm ssion determines that there is not reasonabl e
cause to believe that a violation of the Florida Cvil Rights
Act of 1992 has occurred,” the conplainant may only proceed to
court if she prevails through a process that begins with a DOAH
hearing. Section 760.11(7), Florida Statutes. Petitioner
asserted that because neither of these conditions precedent to
i nvoking DOAH s jurisdiction had been net in this case, DOAH had
no basis to assert jurisdiction over the nmerits of the case and

must remand it to FCHR



7. On February 15, 2002, the undersigned Administrative
Law Judge issued a Recommended Order of Dismissal, finding that
nei ther of the conditions precedent to DOAH s jurisdiction
established by Section 760.11(4) or (7), Florida Statutes, had
been satisfied and reconmmended that FCHR resune jurisdiction to
conplete its investigation or to permt Petitioner to elect her
remedi es pursuant to Section 760.11(8), Florida Statutes.

8. On Novenber 8, 2002, FCHR entered an Order Remandi ng
Petition for Relief froman Unl awful Enploynment Practice back to
DOAH for the purpose of resolving disputed issues of materia
fact regarding whether FCHR has jurisdiction of this matter.

9. Upon review of the conplete record in this matter,
including the Stipul ated Facts of Petitioner and Respondent, it
appears that there are no disputed facts that relate to the
i ssue of whether FCHR has jurisdiction in this matter

CONCLUSI ONS OF LAW

10. In view of the Order Remanding Petition for Relief
froman Unl awful Enploynment Practice, dated Novenber 8, 2002,
the Division of Adm nistrative Hearings has jurisdiction of the
subject matter and the parties to this action, pursuant to
Sections 120.569, 120.57(1), 760.06(12), and 760.11(14), Florida
Statutes, and Rules 60Y-5.008(3) and 60Y-4.016, Florida

Admi ni strative Code.



11. The burden is on the party asserting the affirmative

of an issue in an admnistrative proceeding. Departnent of

Transportation v. J.WC. Conpany, Inc., 396 So. 2d 778 (Fla. 1st

DCA 1981); Balino v. Departnent of Health and Rehabilitative

Services, 348 So. 2d 349 (Fla. 1st DCA 1977). Therefore, in
order to prevail in this proceeding, Petitioner is required to
prove the jurisdiction of FCHR  Petitioner has not net her
burden in this case.

12. In Petitioner's charge to FCHR, Petitioner relies upon
two elenments. First, Petitioner asserts that Respondent
breached the terns of a settlenment agreenent between Petitioner
and the present Sheriff's predecessor in office (CW Mller)
when: (1) the present Sheriff or his predecessor in office
failed to destroy materials contained in Petitioner's personne
files as a part of the settlenent agreenent; and (2) the present
Sheriff disclosed to the Monroe County Sheriff materials found
in Petitioner's personnel file related to her previous
di scipline or clains against the present Sheriff's predecessor
in office that either were not to be disclosed or were
unfavorable to Petitioner. Second, Petitioner asserts
Respondent acted in retaliation for her previously filing a
charge of discrimnation against the present Sheriff's

predecessor in office in the 1980's when the Sheriff provided



information to the Monroe County Sheriff's O fice that
Petitioner alleges to be unfavorable.

13. Regardl ess of which aspect of Petitioner's claimis
consi dered, FCHR properly declined to exercise jurisdiction.
To the extent Petitioner asserts that Respondent breached the
terms of a settlenent agreenent between Petitioner and the
present Sheriff's predecessor in office, Petitioner cannot
proceed before FCHR on these clains. Enforcenent of a
settlenent agreenent is not wwthin the jurisdiction conferred
upon FCHR under Chapter 760, Florida Statutes. There is no
provi sion found in Sections 760.01, 760.04, 760.05 or 760.06 of
the Florida Statutes that provides FCHR with jurisdiction to
enforce settlenment agreenents that are violated, even if those
agreenments arise out of a charge originally filed with FCHR In
this instance, the settlenent agreenent arose out of litigation
in the federal court system It is not the role of FCHR to
usurp the jurisdiction of federal or state courts to enforce
matters occurring during the course of proceedings in the court
system Moreover, there is no provision found in Section
760. 07, 760.10 or 760.11, Florida Statutes, that would nmake the
breach of a settlenment agreenent an unl awful enpl oynent
practice. Thus, FCHR properly declined to exercise jurisdiction

over this aspect of Petitioner's charge.



14. Section 760.10(7), Florida Statutes, provides in
pertinent part:

It is an unl awful enploynent practice for an
enployer . . . to discrimnate against any
per son because that person has opposed any
practice which is an unl awful enpl oynment
practice under this section, or because that
person has made a charge, testified,
assisted, or participated in any manner in
an investigation, proceeding, or hearing
under this section.

This section mrrors the | anguage found in the conparable
provisions of Title VIl of the federal act.

15. In order to prove a prina facie case, Petitioner mnust

establish the followi ng elements: (a) Petitioner engaged in
protected opposition to discrimnation; (b) Petitioner was

di sadvant aged by action of the enployer sinultaneously with, or
subsequent to, such opposition; and (c) there is a casual
connection between the protected activity and the adverse

enpl oynent action. Mrgan v. Cty of Jasper, 959 F.2d 1542 at

1547 (11th Gir. 1992).
16. Taking Petitioner's charge at face value, it fails to

all ege sufficient facts to establish a prinma facie case of

retaliation. Using the above-referenced standards, FCHR had a
sufficient basis for the denial of jurisdiction. Petitioner's
own allegations illustrate the absence of any facts that can
nmeet the test to establish a claimof retaliation. The alleged

retaliatory activities took place long after the term nation of



her enpl oynent with Respondent and was therefore not an adverse
enpl oynent action. Under Section 760.10(7), Florida Statutes,
it is the enployer's discharge or other enploynent inpairnent

t hat evidences actionable retaliation, and not events 12 years

subsequent to and unrelated to her enploynent. Koelsch v.

Beltone Elec. Corp., 46 F.3d 705, 709 (7th Cr. 1995); and Reed

v. Shepard, 939 F.2d 484, 492-93 (7th Gr. 1991).

RECOMVVENDATI ON

Based upon the Stipul ati ons of Fact and Concl usi ons of Law,
it is hereby

RECOMMVENDED t hat the Florida Comm ssion on Human Rel ati ons
enter a final order finding that it lacks jurisdiction over the
charges of Petitioner and dism ss the Petition.

DONE AND ENTERED this 14th day of February, 2003, in

Tal | ahassee, Leon County, Flori da.

DANI EL M KI LBRI DE

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed wwth the Cerk of the
Di vision of Adm nistrative Hearings
this 14th day of February, 2003.
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COPI ES FURNI SHED

WIlliamR Am ong, Esquire

Am ong & Am ong, P. A

500 Northeast Fourth Street

Second Fl oor

Fort Lauderdale, Florida 33301-1154

Deni se Crawford, Agency Cerk

Fl ori da Comm ssi on on Human Rel ati ons
2009 Apal achee Parkway, Suite 100

Tal | ahassee, Florida 32301

Keith C. Tischler, Esquire
Power s, Quaschnick, et. al.

1669 Mahan Center Boul evard

Post O fice Box 12186

Tal | ahassee, Florida 32317-2186

Ceci| Howard, General Counsel

Fl ori da Comm ssion on Hurman Rel ati ons
2009 Apal achee Parkway, Suite 100

Tal | ahassee, Florida 32301

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions wthin
15 days fromthe date of this Recormended Order. Any exceptions
to this Recomended Order should be filed with the agency that
will issue the Final Order in this case.
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